UNI TED STATES OF AMERI CA
ENVI RONVENTAL PROTECTI ON AGENCY

BEFORE THE ADM NI STRATOR

IN THE MATTER OF )
)

TUBE METHODS, | NC. ) Docket No. EPCRA-3-99-0011
)
)

Respondent

ORDER GRANTI NG | N PART AND DENYI NG | N PART
COVPLAI NANT" S MOTI ON FOR ACCELERATED DECI SI ON

AND
SETTI NG CASE FOR HEARI NG

On July 12, 2000, the Director of the Waste and Chemi cal s
Managenent Division, EPA Region |11, of the Environnental
Protection Agency (Conplainant) filed a notion for accel erated
decision as to liability issues in this proceeding (Mtion). On
July 27, 2000, Tube Methods, Inc., Respondent, opposed the
Motion.' For the reasons set forth bel ow, Conplainant’s notion is
granted in part and denied in part, and this case is set for
heari ng.

Backgr ound

On February 10, 1999, Donald W Stanton, a duly authorized
representative of the Environnental Protection Agency (the EPA
i nspector) conducted an inspection of a manufacturing plant owned
by Respondent and | ocated at 416 Depot Street in Bridgeport,
Pennsyl vania (the Facility). The purpose of the visit was to
nmoni tor Respondent for conpliance with Section 313 of the
Emer gency Pl anning and Community Ri ght-to-Know Act (EPCRA), 42
U S C 8§ 11023. For the inspection, Respondent provided data as
to its estinmated usage at the Facility of chrom um nickel and
trichl oroet hyl ene.

Conpl ai nant asserts that based upon information gathered
during the February 10, 1999 inspection, as well as other
mat eri al s, Respondent has met the jurisdictional requirenents of
Section 313 of EPCRA. Conpl ai nant asserts further that Respondent
processed nore than the threshold amobunt of 25,000 pounds of

! On August 10, 2000, Conplainant filed a “Reply Brief” in
further support of its Motion.
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chromumin 1995 and 1996, and of nickel in 1995, 1996, and 1997,
and used nore than the threshold anount of 10,000 pounds of
trichloroethylene in 1995, 1996, and 1997. Therefore Conpl ai nant
al | eges that Respondent was obligated to report to EPAits

envi ronnent al rel eases during the 1995 and 1996 cal endar years

of the three toxic chemcals, trichloroethylene, chromum and

ni ckel, and during the 1997 cal endar year, of the two toxic

chem cals, trichloroethylene and nickel. Specifically, for each
of the respective chemcals and tinme periods set forth above,
Conpl ai nant al | eges that Respondent was obligated to file a Toxic
Chem cal Inventory Release Form (FormR) or alternative threshold
report (FormA). Based upon these allegations, Conplainant, on
Sept enber 30, 1999, filed a Conplaint containing eight counts of
vi ol ati ons.

Inits Answer to the Conplaint, Respondent argued that it
was not obligated to file FormR reports for chrom um for
cal endar years 1995 and 1996, and that it was not obligated to
file FormR reports for nickel for cal endar years 1995, 1996 and
1997, on grounds that it processed significantly |less than 25, 000
pounds of each of those substances during the years at issue, and
that its processing of those substances was subject to the
article exenption. However, Respondent admitted that it used
nore than 10, 000 pounds of trichloroethylene in 1995, 1996, and
1997, and that it failed to file tinely FormR reports for
trichl oroet hyl ene for those cal endar years. (Answer 9T 25, 26,
43, 44, 55, 56).

Di scussi on

Respondent clains that it did not knowingly fail to submt
the FormRs, that it did submt themas soon as it was nmade aware
of the requirenent, and that it reported its use of
trichl oroethyl ene to the Pennsyl vani a Departnent of Environnental
Protection (DEP) during each of the years in question. Respondent
explains that this report was part of the submttal of an annual
air emssion fee to the DEP. Wthout citing to any authority,
Respondent argues that these factual issues bear upon the issue
of whether Respondent is |iable for a penalty.

Assum ng arguendo that Respondent properly and tinely
notified the Pennsylvania DEP of its usage of trichloroethyl ene,
such notification does not relieve Respondent of its
responsibility to file a Form R under Section 313 of EPCRA, which
requires that “[s]uch formshall be submtted to the
Adm ni strator [of EPA] and to an official . . . of the State .

.7 42 U.S.C. 8 11023(a) (enphasis added). The statute
provides further, at Section 325(c), that “[a]ny person who
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viol ates any requirenent of section . . . 11023 of this title
shall be liable to the United States for a civil penalty . . . .7
42 U. S.C. 11045(c) (enphasi s added).

Lack of intent to violate the requirenment is not a defense
to liability, as EPCRA is a strict liability statute. Steeltech,
Ltd. 8 EA D, 1999 W 673227, 673230 (EAB 1999). Filing a
FormR after the due date also is not a defense to liability.
See, Pacific Refining, Inc., 5 E A D 607, 94 W. 698476 ( EAB
1994) (Respondent liable for penalties for filing Form Rs one year
| ate al though they were filed pronptly after an EPA inspection).

As to nickel and chrom um Respondent argues in opposition
to the Motion that Respondent’s initial estinmates of the anount
processed at its Facility, which were provided for the
I nspection, were overstated, and that it has corrected its
cal cul ati ons. However, at this point in the proceeding, the
factual bases and nethods for cal cul ati ng Respondent’s initial
estimates and for its corrected figures are not clear.

Therefore, an accelerated decision as to Counts I, II, IV, V and
VIl is not warranted at this tine.

Ruling and Order on Modtion for Accel erated Deci sion

It is concluded that there are no genuine issues of materi al
fact as to Respondent’s liability for failure to file FormR
reports for its use of trichloroethylene in 1995, 1996 and 1997.
Accordi ngly, Conplainant’s Mtion for accelerated decision as to
Respondent’s liability for Counts I1l, VI, and VIIl is granted.

In light of the discussion above, however, the Mtion for
accel erated decision is denied w thout prejudice as to Counts I,
I, 1V, V, and VII.

If the parties are able to agree on the anounts of chrom um
and ni ckel processed for the periods in question, then the
parties are directed to include those anmounts in a stipulation of
facts to be submtted as a joint exhibit no later than the first
day of the hearing. Qherw se, those matters will be the subject
of the hearing.

The amount of any penalties to assess, and any argunents
rai sed by the parties in their pleadings and el sewhere as to
Counts I, II, 1V, Vand VIl, but not discussed in this order,
shall al so be the subject of the hearing.
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Heari ng

The hearing in this matter is scheduled for January 24-25,
2001, in Phil adel phia, Pennsylvania, comencing at 9:00 a. m

The Regional Hearing Cerk is directed to obtain a courtroom
and court reporter and to informthe parties and the undersi gned
of these arrangenents.

In the interim Conplainant, after consulting with
Respondent, is directed to file status reports on the foll ow ng
dat es:

Sept enber 22, 2000, Cctober 20, 2000, Novenber 17,
2000, and Decenber 15, 2000.

Charl es E. Bul |l ock
Adm ni strative Law Judge

Dat ed: August 24, 2000
Washi ngton, D.C.
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CERTI FI CATE OF SERVI CE

| certify that the foregoing Order Denying Mtion for
Accel erated Decision Wthout Prejudice and Setting Case for
Hearing, dated August 24, 2000, was sent in the follow ng manner
to the addressees |listed bel ow

Original and Copy by
Regul ar Mail to: Ms. Lydia A Cuy
Regi onal Hearing Cerk
U.S. Environnmental Protection
Agency, Region |1
1650 Arch Street
Phi | adel phia, PA 19103-2029

Copi es by Regular Ml to:

Counsel for Conplainant: Louis F. Ranal ho, Esquire
Assi st ant Regi onal Counsel
U.S. Environnental Protection
Agency, Region |11
1650 Arch Street
Phi | adel phia, PA 19103-2029

Counsel for Respondent: Richard S. Watt, Esquire
KERNS ONORATO & FATH, LLP
425 West Main Street
Lansdal e, PA 19446- 0029

Mari on Wal zel
Legal Assi st ant

Dat ed: August 25, 2000



